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 1.  TIME:  9:00   CASE#: MSC15-00397 
CASE NAME: GUTIERREZ VS. CRUISER'S SALOON 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY ANTIOCH SQUARE SHOPPING CENTER 
* TENTATIVE RULING: * 
 
Removed from calendar at request of moving party. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-00396 
CASE NAME: HADAR VS. LURIA 
HEARING ON MOTION FOR ORDER APPOINTING REFEREE FOR PARTITION SALE 
FILED BY SHACHAR M. HADAR, ESTHER KOLYER 
* TENTATIVE RULING: * 
 
Continued to March 5, 2018, 9:00 a.m., pending determination of Code of Civil Procedure 
section 170.3 challenge. 

 

  

 3.  TIME:  9:00   CASE#: MSC16-00396 
CASE NAME: HADAR VS. LURIA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to March 5, 2018, 9:00 a.m., pending determination of Code of Civil Procedure 
section 170.3 challenge. 

 

  

 4.  TIME:  9:00   CASE#: MSC16-00857 
CASE NAME: MARIN COMMUNITY COLLEGE VS. MARCY WONG 
HEARING ON DEMURRER TO 2nd Amended CROSS-COMPLAINT of MARCY WONG 
FILED BY SWINERTON MANAGEMENT COMPANY 
* TENTATIVE RULING: * 
 
On January 18, 2018, the Court entered the judgment of dismissal of the complaint based on its 
previous order granting summary judgment.  Accordingly, the demurrer is moot.  
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 5.  TIME:  9:00   CASE#: MSC16-02093 
CASE NAME: KINETICS MECHANICAL VS. ASSOCIATED FLOW 
HEARING ON DEMURRER TO CROSS COMPLAINT of ASSOCIATED FLOW 
FILED BY AMERICAN INVESTORS, LLC 
* TENTATIVE RULING: * 
 

Cross-Defendant American Investors, LLC dba Reco USA’s (“Reco”)’s demurrer to the 
first cause of action for indemnity and the second cause of action for comparative indemnity are 
sustained with leave to amend.  The Cross-Complaint does not identify any basis for express 
indemnity, since no contract that provides for indemnity by Reco to AFC is identified.  As to 
equitable indemnity, there can be no equitable indemnity unless AFC has tort liability to KMS.  
(Prince v. Pacific Gas & Electric Co. (2009) 45 Cal.4th 1151, 1157-1158.)  AFC asserts that there 
may be implied contractual indemnity, but AFC has no contract of any sort with Reco.   

 The third cause of action for declaratory relief is wholly derivative of the first and second 
causes of action for indemnity.  Hence, the demurrer to the third cause of action is also be 
sustained with leave to amend. 

 The demurrer to the fourth cause of action for products liability is sustained without leave 
to amend.  AFC’s damages (and KMS’s damages on which they are based) are purely 
economic damages arising from the allegedly defective water heaters.  California follows the 
economic loss doctrine, under which negligence and strict liability may not be asserted if the 
only damages are economic in nature. (Zamora v. Shell Oil Co. (1997) 55 Cal.App.4th 204, 208-
211 [homeowners could not recover in negligence or strict liability for cost of replacing water 
pipes known to be defective, but which had not yet leaked]; Anthony v. Kelsey-Hayes Co. (1972) 
25 Cal.App.3d 442, 447 [no recovery in strict liability for general depreciation of trucks in 
absence of allegations of physical damage to persons or property].)  Nonrecoverable economic 
damages include damages for inadequate value, costs of repair and replacement of the 
defective product or consequent loss of profits (Jimenez v. Superior Court (2002) 29 Cal.App.4th 
473, 482), and damages to the product itself. 

 The economic loss rule does not apply, however, if the economic damages caused by a 
defective product are accompanied by some form of personal injury or damage to property other 
than the product itself.  (KB Home v. Superior Court (2003) 112 Cal.App.4th 1076, 1085; 
Fieldstone Co., supra, 54 Cal.App.4th at 371) [plaintiff could not recover damages for sinks that 
rusted and chipped a few years after installation when only sinks themselves were damaged].)  , 
AFC,  however, has not alleged that essential element of its claim for products liability.   

 As AFC points out, the economic loss rule does not bar recovery in tort in construction 
cases if the plaintiff produces evidence of damage to other property, which may include other 
portions of the structure.  (Jimenez, supra, 29 Cal.4th at 481-484.)  In Jimenez, the court found 
that a manufacturer of a defective window installed in a mass-produced home was liable in tort 
for damage that the window’s defect causes to other parts of the home in which it is installed.   
(Since the Cross-Complaint does not allege fraud or intentional misrepresentation, Robinson 
Helicopter Co., Inc. v. Dana Corp (2004) 34 Cal.4th 979, 988, does not apply here.)   

Accordingly, AFC contends that KMS has alleged other property damage from the 
defective water heaters.  AFC points to paragraphs 89, 94 and 96 in KMS’s First Amended 
Complaint.  (“FAC.”)  Each of these paragraphs, however, only alleges testing and retesting of 
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the Reco water heaters to see if the heaters were still defective after certain changes to them 
(replacement of “steam traps” with “float and thermostatic traps”) were made.  These are simply 
more economic damages arising from the defective product, not damages to other property.  

 To the extent that AFC is arguing that the replaced “steam traps” are separate property 
or components that were damages, KMS did not allege that they were damaged, but only that 
they were replaced (at a cost) as part of diagnostic testing. 

The economic rule is not a defense to a cause of action. Rather, the existence of 
damages other than purely economic loss is an element of a common law cause of action.  
(Greystone Homes, Inc. v. Midtec, Inc. (2008) 168 Cal.App.4th 1194, 1215.)  Thus, failure to 
allege either personal injury or damage to other property is fatal to this cause of action. 

  The demurrer to the fifth cause of action for breach of warranty is sustained with leave to 
amend.  The Cross-Complaint does not identify whether the “contract of sale” between AFC and 
Reco is written, oral or implied from the parties conduct.  (Otworth v. Southern Pacific 
Transportation Co. (1985) 166 Cal.App.3d 452, 459.)  AFC responds that “Breach of Implied 
Warranty means implied, and the cause of action alleges an implied warranty that the products 
would be of merchantable quality.”  (Opposition, page 2, lines 24-26.)  But the issue is from what 
type of contract is the warranty implied: oral or written. The Cross-Complaint is silent.   

Reco also argues that AFC’s discovery responses contradict the allegations made in the 
Cross-Complaint.  In discovery, AFC stated that Reco replaced the coils in the water heaters 
“under warranty by Reco USA” and that “the water heaters have since worked perfectly.”  

The parties debate at some length whether it is appropriate for the Court to take judicial 
notice of AFC’s discovery responses.  Reco is correct that some courts have allowed judicial 
notice, even on demurrer, of both the existence of discovery responses, and of their 
contradiction of the complaint.  (Del E. Webb Corp. v. Structural Materials Co. (1981) 123 
Cal.App.3d 593 [on demurrer, court may take judicial notice of discovery responses “only where 
they contain statements of the plaintiff or his agent which are inconsistent with the allegations of 
the pleading before the court.”)  That court cautioned, however, that the demurrer should not be 
turned into a contested evidentiary proceeding.  In this case, the statement in question was 
made early in the proceeding, possibly without full knowledge, and arguably does not 
unequivocally contradict the other allegations.  Accordingly, the request for judicial notice is 
denied. 

 AFC is directed to file its amended Cross-Complaint no later than February 16, 2018. 
 

  

 6.  TIME:  9:00   CASE#: MSC16-02226 
CASE NAME: LISING-HANSON VS. WHALEN 
HEARING ON MOTION TO COMPEL RESPONSES TO DISCOVERY 
FILED BY MICHAEL WHALEN, JOHN WHALEN, LILLIAN WHALEN 
* TENTATIVE RULING: * 
 
Motion dropped at the request of the moving party on 1/16/18. 
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 7.  TIME:  9:00   CASE#: MSC17-00836 
CASE NAME: REILAND VS. JOHN MUIR HEALTH 
HEARING ON MOTION TO QUASH SUBPOENA 
FILED BY HAL REILAND 
* TENTATIVE RULING: * 
 
Plaintiff served objections to the subpoenas in question, resulting in the motion to compel 
compliance by Defendant CEP America, and rendering Plaintiff’s motion to quash the 
subpoenas unnecessary.  Accordingly, the motion is denied and the substantive issues are 
addressed with respect to CEP America’s motion to compel (Line 8). 

 

  

 8.  TIME:  9:00   CASE#: MSC17-00836 
CASE NAME: REILAND VS. JOHN MUIR HEALTH 
HEARING ON MOTION TO COMPEL COMPLIANCE WITH SUBPOENAS 
FILED BY CEP AMERICA - CALIFORNIA 
* TENTATIVE RULING: * 
 
First, the matter does not appear to be exempt from the Discovery Facilitator Program.  
While that program exempts “[m]otions necessitated solely by a third party’s refusal to comply 
with a subpoena[,]” (Local Rule 3.300(c)), this motion concerns Plaintiff’s objections, not a 
third-party refusal. 
 
Plaintiff’s objections to the subpoenas were on the ground that they invade his right to privacy, 
and are overbroad, because they include information such as his Social Security Number, 
financial information, and treatment related to other conditions not relevant to this suit.  
CEP America responds that Plaintiff has little expectation of privacy in his medical records, 
since he filed a medical malpractice claim. 
 
Each side’s point has some merit.  Plaintiff has no legitimate privacy interest with respect to 
records of relevance to the subject matter of this case, but if there are records that are so 
unrelated either in time or substance to the claims in this matter that they could not potentially 
lead to the discovery of admissible evidence, their production is not required.  Plaintiff, however, 
has simply made a general assertion that there are unrelated records.  Absent some indication 
of the time or nature of the purported other records that are “wholly unrelated to the action,” the 
Court cannot evaluate whether there is any ground for limiting the documents to be produced.  
Nor is there any reason why all financial records are necessarily irrelevant, although some such 
documents, e.g., any related to Plaintiff’s financial condition, as opposed to the amount billed, 
could be relevant.  Again, however, Plaintiff has failed to make any showing that any such 
records are among those requested. 
 
The Court notes that with respect to any claim that CEP America would use the information for 
an improper purpose, (1) the parties may agree to a protective order that precludes the 
receiving party from disclosing the information except as provided in the protective order and 
under other applicable legal authorities; and (2) arrangements can be made to redact Plaintiff’s 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   01/22/18 

 
 

- 5 - 

Social Security Number from the produced documents (or at least to require CEP America to 
redact any such information). 
 
The parties are directed to submit the matter to the Discovery Facilitator Program in accordance 
with Local Rule 3.300. 

 
  

 9.  TIME:  9:00   CASE#: MSL16-04137 
CASE NAME: DISCOVER VS. MACLEAN 
HEARING ON MOTION TO VACATE JUDGMENT AND ENTER DISMISSAL 
FILED BY DISCOVER BANK 
* TENTATIVE RULING: * 
 
Based on the moving papers, and without opposition, the motion is granted. 
 

  

10.  TIME:  9:00   CASE#: MSN14-1686 
CASE NAME: LUPIEN VS. CONTRA COSTA COUNTY 
HEARING ON MOTION TO SEAL ADMINISTRATIVE RECORD 
FILED BY OLIVA Q. LUPIEN 
* TENTATIVE RULING: * 
 
The motion to seal the “entire” administrative record is denied, without prejudice.  Although 

Plaintiff’s motion states that the administrative record is lodged conditionally under seal along 

with the motion, it is not.  Accordingly, the Court cannot determine whether the entire record, 

or some parts of it, properly may be sealed.  The Court notes that in previous proceedings in 

this case, the same issue arose with respect to the parties’ request to seal the record, and on 

July 17, 2015, a different Department of this court issued a similar order indicating that it could 

not properly rule on the request.  As of this date, the documents from the previous proceedings 

in this case are contained in the public file, and have been for well over two years, with no 

indication of any harm.  Respondent’s Case Management Conference Statement indicates that 

they expect the administrative record from the most recent hearing will be available by the end 

of January.  Once the record is available, a new motion may be filed. 

 

  

11.  TIME:  9:00   CASE#: MSN17-1782 
CASE NAME: LUPIEN VS. CALIFORNIA DEPARTMENT OF SOCIAL SERVICES 
CMC TO SET A BRIEFING SCHEDULE ON THE PETITION FOR WRIT 
( SET BY DEPT. 39 ) 
* TENTATIVE RULING: * 
 
Parties to appear in order to set schedule. 
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12.  TIME:  9:00   CASE#: MSN17-2292 
CASE NAME: ROSE VS. DMV 
HEARING ON PETITION FOR ALTERNATIVE WRIT OF MANDAMUS 
FILED 12-14-17 BY RICHARD ROSE 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to March 12, 2018 at 9 a.m. 

 

  

13.  TIME:  9:00   CASE#: MSN17-2293 
CASE NAME: CLAIM OF SOFIA CORDOVA-HOGAN 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The petition is granted.  For good cause, the minor’s and guardian ad litem’s personal 
appearance is excused. 

 

  

14.  TIME:  9:05   CASE#: MSP16-01124 
CASE NAME: MATTER OF IRMA BRINTON REVOCABLE TRUST 
HEARING ON MOTION TO RE-OPEN TRIAL FOR FURTHER EVIDENCE 
FILED BY NICOLAS ROSNER 
* TENTATIVE RULING: * 
 
Nicholas Rosner moves to reopen the trial for the receipt of further evidence, specifically to 

consider the declaration of Dr. Lucien Kim, in which she explains that she concurred in the 

determination of incapacity, has personally examined the patient, and is board-certified in a 

relevant discipline (geriatric medicine).  Respondents indicate that they do not oppose the 

motion, if they are permitted to take a 90-minute deposition of Dr. Kim, and to introduce 

evidence of Nicholas’s alleged bad faith with respect to the matter.  They submit a declaration of 

Linda Rosner, in which various evidence allegedly showing Nicholas’s bad faith is set forth.  

The Court notes that it issue it’s Tentative Decision and Proposed Statement of Decision in this 

matter on November 20, 2017, and received objections and responses thereto on December 11 

and 12, 2017.  The Court has deferred issuing a final Statement of Decision pending the hearing 

on this motion.   

The Court has broad discretion to reopen evidence before it has issued a final Statement of 

Decision in a matter.  The Tentative Decision and Proposed Statement of Decision had directed 

Nicholas to obtain an appropriate statement from a doctor, and, in essence, he has done so.  

Thus, there is little to be gained by declining to allow the trial to be reopened for this purpose.  

Moreover, as the Court noted in the Tentative Decision and Proposed Statement of Decision, 

the only issue actually tried was whether the physician’s determination met the requirements of 

the trust, not the substance of whether Irma Brinton was incapacitated. 
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The remaining issue is whether Dr. Kim must be made available for deposition.  Understanding 

that her testimony is for the limited purpose of establishing that she has made the appropriate 

determination and is qualified to do so, and not the substantive issue of capacity, a 90-minute 

deposition will be permitted.  If further trial proceeding is necessary, the court will hold a hearing 

limited to the testimony of Dr. Kim at a time to be determined.   

The request to consider evidence of bad faith by Nicholas is denied.  The primary issue is the 

physician’s determination of incapacity.  Issues of bad faith by Nicholas as set forth in the 

declaration of Linda Rosner are not material to that issue, and would be better considered in the 

context of further proceedings concerning the other requests for relief made by Respondents. 

Evidence is reopened as set forth above, and the matter is no longer under submission.  A Case 

Management Conference will be set at which the parties may advise the Court whether a 

deposition of Dr. Kim has been taken, and a date for submission of further evidence. 

 

  

15.  TIME:  9:30   CASE#: MSP09-00491 
CASE NAME: GUARDIANSHIP OF CALI-LYNN SCOTT 
HEARING RE: PETITION FOR INSTRUCTIONS RE VISITATION 
FILED ON 11/21/17 BY CRYSTAL MILLARD 
* TENTATIVE RULING: * 
 
Appearances required. 

 

  

16.  TIME: 10:00   CASE#: MSL17-00046 
CASE NAME: CAVALRY SPV I VS. URTECHO 
COURT TRIAL - 1 HR. SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Trial.  Appearances required. 

 

  

17.  TIME: 10:00   CASE#: MSL17-00547 
CASE NAME: CACH, LLC VS. HENDERSON 
COURT TRIAL - 2 HOUR SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Hearing vacated as Dismissal of Entire Case Filed 1/18/18. 
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18.  TIME:  1:30   CASE#: MSP13-00842 
CASE NAME: GUARDIANSHIP OF ZION ARMANI CAMPA 
PROBATE COURT TRIAL RE: PETITION FOR REINSTATEMENT OF VISITATION & 
GUARDIANSHIP  (LETISHA WHITE)  /  FILED ON 12/28/16 
* TENTATIVE RULING: * 
 
Appearances required. 

 

ADD-ON 

 19.  TIME:  9:07   CASE#: MSN17-0107 
CASE NAME: JEFFREY ARNOLD VS. MICHAEL VAJDY 
HEARING ON MOTION TO DISSOLVE AND VACATE RESTRAINING ORDER 
FILED BY MICHAEL VAJDY 
* TENTATIVE RULING: * 
 
The supporting declaration having been filed, the motion is granted. 
 

 

 


